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Suspect vulnerability
What’s in a name?
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What does vulnerability mean to you?

Which suspects do you consider vulnerable?
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Situational 

• Particular vulnerable position because of 

being involved in a criminal procedure

• Detained persons (also in police custody)

Individual 

• Minors

• Particular vulnerable suspects
• Alcohol abuse / intoxication

• Mental disorder (ADHD)

• Physical condition

• Age and mental capacities: individual assessment

• Mild intellectual capacities: not vulnerable

• Withdrawal symptoms: vulnerable

Vulnerability in the case law of the ECtHR regarding art. 6 ECHR
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EU attention given to vulnerability

Increased attention 

in Green paper

2003

Roadmap on 
strengthening 
procedural safeguards 

– Measure E

2009

Sideways attention in 
several Directives on 
specific procedural 
rights

2010–2016

Recommendation on 
procedural safeguards 
for vulnerable persons

2013
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The EU 
Recommendation

• Not commonly accepted among member states

• Individual factors hampering the understanding of and 

participation in criminal proceedings

Definition of vulnerable persons

• Prompt identification & presumption of innocence

• Specific training for the authorities 

• No waiver of right of access to a lawyer

• Right to medical assistance

• Detention as last resort

• Legal representative or appropriate adult

• Recording of questioning

Procedural safeguards put forward

EU Recommendation
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Mendéz principles on effective interviewing for investigations and

information gathering

Source: https://interviewingprinciples.com/ Faculty of Law and Criminology
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So what is suspect vulnerability then?

▪ Certain suspects are not (sufficiently) capable of exercising their procedural rights

▪ Because of systemic or situational factors (situation of vulnerability)

and/or

▪ Because of individual factors (heightened vulnerability)

= interactive and dynamic!
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Systemic and situational risk factors: situation of vulnerability

Detention

• isolation

• worries & stress

• comfort & basic needs

Interview characteristics

• timing

• duration & amount

• style

Context
• case

• evidence available

• multiculturalism

diversity

Overall inherent unequal balance of power
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Individual risk factors: heightened vulnerability

Cognitive abilities

• language

• memory

• reasoning

• attention & concentration

Substance use

• alcohol

• drugs

• medication

Physical condition
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Individual risk factors: heightened vulnerability

▪ Do not get blinded by “labels” of mental disorders – focus on actual functioning & condition

▪ Do not get blinded by age

▪ Relevance of certain personality traits

▪ Suggestibility

▪ Compliance

▪ Acquiescence

▪ Combinations of risk factors = elevated risk
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Example
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../Fragmenten/Jagten (2012) - Interrogation of Klara.avi


The prompt identification 

of suspect vulnerability
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Why is it important?
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▪ Obstacle for truth finding purposes

▪ The quality and validity of statements provided

▪ Unvoluntary and/or false confessions

▪ Miscarriages of justice

▪ Violation of fundamental rights
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(Cascade of) potential risks 

Prevention/remedy:

adequate implementation of 

special measures
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To what extent do you actively assess vulnerability?

How do you assess vulnerability?
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Prompt identification is important, but not so easy

Vulnerability is often missed out

Vulnerability is often inadequately acted upon
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Facilitating the early identification of suspect vulnerability: guide
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Facilitating the early identification of suspect vulnerability: guide
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Facilitating the early identification of suspect vulnerability: guide

Faculty of Law and Criminology



20

Facilitating the early identification of suspect vulnerability
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To conclude…

▪ Given the current circumstances importance of a shared responsibility: better safe than sorry

▪ Being vigilant to suspect vulnerability contributes to the truth finding process

▪ Avoiding to keep the threshold as low as possible

▪ Applying special measures when needed

▪ Attention for the interactive and dynamic character of vulnerability

▪ Not limited to certain groups of people or ‘labels’

▪ Being critical towards one’s own attitude and performance

▪ Improving legal European and national frameworks

▪ A need for adequate training and a more comprehensive guidance

https://implemendez.eu/
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Thank you for your attention!

lore.mergaerts@kuleuven.be
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